
 

 

 

 

EMC (Virtual) Master Class: April 18, 2020 

Domestic Employment Law Update (and some Reminders) 

 

1. COVID-19 

 Executive Orders: Who is “Essential”? 

o State of California (“Stay at Home”) 
o City of Los Angeles (“Safer at Home”) 
o County of San Francisco (“Shelter in Place”) 

 Families First Coronavirus Relief Act (“FFCRA”) 
o Federal Paid Sick Leave 

o Paid Expanded Family and Medical Leave Act 

 The CARES Act 

o Deferment of Payroll Taxes 

o Expanded Unemployment Insurance Benefits 

 Extra $600 from Federal Government 

 Available for self-employed, independent contractors, “gig” workers 

 But beware of AB5 (see below) 

 California Benefits 

o State Disability Insurance (“SDI”) 
o Paid Family Leave (“PFL”) 

 Increases to 8 weeks as of July 1, 2020 

o Unemployment Insurance Benefits (“UI”) 
 One-week waiting period waved 

 Available for employees with reduced hours/pay 

 Practical Issues 

o What if an employee doesn’t want to work? 

o Does an employer have to continue paying someone who isn’t working? 

o What is the difference between a furlough and a lay off? 

o What if an employee tests positive, or has been exposed to someone who has?   

o Can an employer require an employee not to go anywhere or see anyone during off-

duty hours? 

o Privacy considerations 



 

 

 

 
 

2. Legislative Updates for 2020 

 AB5: Independent Contractor Analysis 

o Codified the California Supreme Court Opinion in the Dynamex case (decided April 30, 

2018) 

 “ABC Test” presumes that a worker hired to perform services is an employee of 
the hiring business, subject to the hirer’s ability to provide all three of the 
following elements: 
 

(A) The worker is free from the hirer’s control and direction in connection with 
performing the work, both under contract and in fact. 

 

(B) The worker performs work that is outside the usual course of the hirer’s 
business. 

 

(C) The worker is customarily engaged in an independently established trade, 

occupation, or business of the same nature as the work performed for the hiring 

entity. 

o Provides certain, narrow exemptions 

 Exempted categories are not necessarily independent contractors; the analysis 

is done under a separate test set forth in a California Supreme Court decision 

referred to as Borello. 

 Business-to-Business exemption limits loan outs 

 Amendments to California’s Fair Employment and Housing Act 

o Protected hairstyles 

o Increased statute of limitations 

 Harassment Prevention Training: Applies to employers with 5+ employees 

o It has long been the law in California that employers with 50+ employees provide sexual 

harassment training to their managers. However, this training will now be required of all 

employers with five or more employees. The training must be provided by the end of 

2020 (and then once every two years thereafter, and within 6 months of any employee 

assuming a new position) as follows: two hours for all supervisory employees, and one 

hour for all nonsupervisory employees.  

 Lactation Accommodation 

 No Rehire Provisions in Settlement and Release Agreements 

 Voluntary Nature of Arbitration Agreements 

 Updated Minimum Wage and Salary Basis Thresholds 

o California minimum wage for employers with 25 or fewer employees = $12/hour as of 

January 1, 2020 

 Always check local minimum wage laws, which are often higher, and increase 

annually in July  

o Salary Basis: Must earn at least $49,920 for employers with less than 26 employees (this 

will go up again in January 2021).   



 

 

 

 
 

3. Important Wage & Hour Reminders (i.e., How to Avoid Getting into Trouble) 

 Understand How to Classify Employees (exempt v. non-exempt employees) 

o Salary Basis Threshold 

o Professional, Administrative, Executive, Computer Professionals, $100K+ 

o Titles not Determinative, but typically: 

 Housekeepers, Personal Assistants, Executive Assistants, Nannies, Baby Nurses, 

Senior Caregivers, Drivers, Chefs, etc. will not be exempt 

 Estate Managers, House Managers, Chiefs of Staff could be exempt, depending 

on the circumstances 

o Within Non-Exempt classifications: Personal Attendants; Live-in v. Live-out 

 In order to be classified as a Personal Attendant, an employee must work in a 

private household and spend at least 80% of his/her working time supervising, 

feeding, or dressing a child or person who by reason of advanced age, physical 

disability, or mental deficiency needs supervision. 

 Pay Proper Overtime to Non-Exempt Employees 

o Default Non-Exempt Employees 

 OT after 8 hours in a day, 40 hours in a week, and the first 8 hours on the 

seventh consecutive day of work in a workweek 

 Double time after 12 hours in a day, and all hours after 8 on the seventh 

consecutive day of work in a workweek 

o Personal Attendants 

 Live-In: OT after 9 hours in a day or 45 hours in a week 

 Live-Out: OT after 9 hours in a day or 40 hours in a week 

o Live-In Domestic Employees (not Personal Attendants) 

 OT after 9 hours in a day 

 Don’t Pay a Salary to a Non-Exempt Employee that Includes Overtime 

“Payment of a fixed salary to a nonexempt employee shall be deemed to provide compensation 

only for the employee’s regular, nonovertime hours, notwithstanding any private agreement to 
the contrary.”  Cal. Lab. Code 515(d)(2) 

 Don’t “Bank” Hours 

o Non-exempt employees must be paid for all hours worked in a day or in a week.  

Employers cannot “bank” unused working hours to avoid paying overtime in a different 
day or week. 

 Follow proper termination and final pay procedures 

o Pay all final wages at the time of termination or risk waiting time penalties 

o Pay out all accrued but unused vacation time 

o Consider providing severance in exchange for a release 

  

4. Questions (and hopefully Answers!) 


